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THE SECRETARY OF STATE 
WASHINGTON 


June 29, 196U 


.SECRET- 


MEMORANDUM FOR THE .PRESIDENT 

Subject: Legal Basis for Sending 

American Forces to Viet-Nam 


The enclosed memorandum is submitted in response to 
your request of June 22 for a consideration of the legal 
basis for .sending- American -forces to- Viet-Nam. The con- 
clusions of the memorandum may be summarized as follows: 

1 . The sejidingro£i7imerIca:hTTni4Pt"ary £ 4^^^nDe'i-*t'o’l 
serve tnrHTfcatoTSB^^ res ts oT specific 

authority contained in the J^x^i'gn^ssi^.tanc:ezAC't^C«l-96i 

an<i.^n- ; a-liu.t7uarl~d)af.ense'^A^Bl'sXarrc'^Agre'5TnenfeyTith~Vijet z Nani. 

, A t' The assignment of United States military personnel 

™ ^l y o ln y involv :i n g Participation in combat rests 

on the constitutional powers of the President as Commander- 
ln-Chief of the armed forces, as Chief Executive, and in 

°f f ° reisn affairs. There have been numerous 
precedents in history for the use of these powers to send 
American forces abroad, including various situations in- 

^?\ V r n ? M heir V P ar J; lci P ati °n in hostilities. In the case 
of Viet-Nam the President's action is additionally sup- 

por e y he fact that South Viet-Nam has been designated 
to_ receive protection under Article TV of the Southeast 
Asia Collective Defense Treaty; both the Treaty and the " 

Protocol covering Viet-Nam received the advice and consent 
of the Senate. 
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Advisory and noncombatant activities of American Forces 
in Viet-Nam are authorized by Section 503 of the Foreign As- /r\ 

slstance Act of 196 jU (22 U.'S.CT (Supp. IV) 2311)". That pro"- ^ 

vision authorizes the President to furnish military assistance 
abroad to any friendly country through, inter alia, "assigning 
or detailing members of the Armed Forces of the United States... 
to perform duties of a noncombatant nature. Including those re- • 
lated to training or advice." Furthermore, the United States 
and Viet-Nam are parties to an agreement f on— mut ual defensp 
assistance in Tndo-Chlna datecTl)ecember23 . 1QS0 (TIAS 2440 , 
3^JST^756), which was concluded pursuant to Public Law 329 , 

8 lst Congress (63 Stat. 714, 22 USC (1952 ed.) 1571-1604). 

This Agreement provides for the furnishing by the United States 
to Viet-Nam of military assistance in the form of equipment, 
material and services. Article IV, paragraph 2 of the Agreement 
states that "To facilitate operations under this Agreement, 
each Government agrees... To receive within its territory such 
personnel of the United States of America as may be required 
for the purposes of this Agreement...". 

2 . 

The President's authority to send United States military 
personnel to Viet-Nam on assignments that include participation 
in combat derives from Article II, Section 2 of the Constitution .(3) 
which provides that "The~ President shall be Commander-In-Chief of 
the Army and Navy of the United States." This power of the Presi- 
dent is complemented by his special responsibilities under the 
Constitution in the field of foreign affairs ( U.S. v. Curtlss- 
Wrlght Export Corp ., 299 U.S. 304 (1936)) and by his position 
as Chief Executive with the duty to see that the laws are faith- 
fully executed. 

The line between Executive and Legislative power is not 
marked out with precision in the Constitution. For example. 

Article I, Section 8, provides that Congress "shall have power... 
To declare war, ...To raise and support armies,... To provide 
and maintain a navy". However, the debate at the Federal Con- 
vention in 1787 when the Constitution was being drafted makes’ 
clear that the powers of Congress are without prejudice to the 
right of the President to take action on his own "to repel sudden 
attacks" . 
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Since the Constitution was adopted there have been at least 
125 instances in w hich the Pres l d »nt ^.. w l ffii nu. t Oonprpns . 1 nnak - a n- ^ 
THorizauion ana in~the absence of a declarati on of war. —has Vv 
"ordered the armed forces to take action nr maintai n positions 
abroad. These Instances range from the war against the Barbary 
pirates in Jefferson's time to the sending of t roops to Lebano n 
in 1958 by President Eisenhow er. In a number of cases the ' 
President has acted in accordance with the general opinion of 
Congress or has sought Congressional ratification later. Many 
other cases, however,, have not been referred to Congress at all. 

While the most numerous class of these instances involved 
the protection of American property or American citizens in 
foreign lands, a number of them--such as the intervention In 
Texas in 1845 and in Mexico in 1917 j the intervention in Panama 
in 1903-04, the dispatch of troops to Lebanon in 1958--were not 
concerned with the interests of individual citizens but with the 
general defense of the United States or the protection of some 
national interest or some concern of American foreign policy. 

A memorandum detailing these historical events and discussing 
the question of the President's constitutional authority, pre- 
pared in the Department of State at the outset of the Korean con- 
flict in 1950, is attached (Tab A) . A further presentation of 
the views of the Executive Branch on this subject, published in 
1951 as a Joint Committee Print of the Senate Committees on 
Foreign Relations and Armed Services, is also attached (Tab B) . 

Supreme Court decisions have n ot determined the ext ent _ of 
the Presi dent's -a uthorl ty— to— de ploy a n d use Uni te d Stat es armed 
forces abroad i n the absence of express authorization — from the 
Congress. The question has been the subject of Congressional 
d^EafeT^at different times, and the power of the President to take 
action on his own responsibility has been generally supported. 

It has been supported on the theory that the President has both 
a right and a duty to take measures which he considers necessary 
for the defense of the United States. The view has sometimes 
been stated that the ' commitment of United States forces to combat 
may be made by the President on his own responsibility only when 
he judges the situation to be one of such urgency as to brook no 
delay and to allow no time for seeking the approval of Congress. 
Presidential decision that such an emergency exists is one which 
other branches of the Government are unlikely to try to overturn. 
There is, of course, a difference between (a) the participation 
in combat of individual U. S. military personnel attached to the 
armed forces of another country, and (bj the commitment of or- 
ganized United States forces to combat. Congressional concern 
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poLmntv r i fc t C ^ a ^ y Wi ^ h the latter ' bec ause of the clearer 
scale Amities ° f involvin S United States in large- 

, If ,5 ny question were raised as to the importance nf v^ ^ 

S onlfbv' ttT 0 ^ th ?. Unlted States ' thK^be anlwe^d 
not only by the President's own evaluation, but bv the fart thai- 

Asla 

P^tl ? ? 5 e U - N * Chart er), the existence of the Treaty and 
Protocol lends support to the President's action in sending 

anrProtn^rr^ 0 Y iet " Nam * Ttl^ -lggl s laiLlyj£ . hi js t o Trea ty 
p— — ol in dicate s^ however, an unripr^fpprH pp- i-h^t If thr 

treaty.wene formally looked as a r bS f „E SnitfdStates 

action or If organized United States forces were committed- 

0on6?ess n i? l“f s ::S; ^nd^ gfP ^V^ 

CoH?riss’ " lin i P ^ th«V 1 ' d if not in session would call 

SS.«,“S ion 

This memorandum has been reviewed in the Dpnp-p-f-mo^f ^-p t 

S\ h Tom1eV^ E £ h J^sg: 1Stant ”L°c f h S^ 1Ce 
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